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Deal" Ks. Tighe: 

RF: Informa-Lion Hequcst 
SlGvo Kart-cil 

I am writing in rcaponso to ycur letter o^ February 20, 
lOHfj concorning fhc authority oi: the Uniter? States EnvironiTieiital 
Protection: Agency' (U.C EPA) to. roquira compliance with the 
Informc-'.tton P.eque.'at Bont, to you as counsel for Steve t-mrtall. 
That request wac sont pursuant to Section 104(o) of t?ne Compre
hensive E:nvironr.-?€'ntal r!esponse, Compensation anc). Liability Act, 
(criRCIA), -̂ 2 U.5.C. §9G04'(e) and fScction 3007 of the Rc-sourco. 
Co-a.^QCvation enrl P.ocovery Act, e»s ainended, (RCRA)., 4."5 U.S.C. 
{-G227. In your letter you question the U.S, EPA's authority 
to obta.-i.n information undf?r CF.RCr..!&. without previously identi
fying a release of has.arrious Bubetance (s) ; and under ̂ CI'.A 
unleso information sought rolatcs to the period o.'c IDGn i,o the 
present. T̂ ach of thrse intcirpretationc of the statutes repre-
sont erronecuoly narrov^ readings. With this letter, the Agency 
rcit(?ratP.G its requcjots for inforisiatiors as presented in the 
initial Information Roqueut. 

Section 104(o) of CFFiCLA provider that the. U.S. IT.PA may 
undertake cortain activities "For purposes of aseisting in 
determining the rjG<̂ d for roQpotioe to s release under this 
titlr; or enforcing the proviolons of thi.G title...". In 
evaluating the need for some responce action, thti Agency inoot 
be ablG to porforra investigations, including tout not liniitccl 
.to, - v/ritten requerets i"or information to csete-rraine! if a haaar-
cTous relv"»asG is or hac occurrp-d. That authority is obvious 
not only in the plain rnoauing of thi'i quoted language but al(?o 
in the s;.ollov?inq provisions x»/hich are eiipansively written to 
enable the collection of information about hn.^&rdous subctances" 
wsll boyon.'l merely inrCormation directly related to a rolerjee. 
Further, you assert that roaponsî - ootivitien ere linitoo to 
instances in which there is a relfQ-̂ jer that i s ci i-niGrG-cidinq of 
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CERCLA. Section 104 specifically refers to "substantial threat 
of release" as does Section 106. In addition. Section 103 
relates to notification of releases and penalties for failure 
to notify, obviously, the Agency roust be in a position to obtain 
information to determine if a release exists in order to assess 
compliance with that provision. Each of those elements of CERCLA 
are "provisions of this title" as referred to in the opening 
language of Section 104(e) and therefore the Agency may seek 
inforn»ation to assist in implementing those responsibilities. 
None of them requires a pre-determination of the existence of a 
release of a hazardou substanceCs). As stated previously, the 
initial authority of the Agency to determine if response action 
is necessary also presupposes the authority to assess whether a 
release exists or has existed. 

As to your objection to the RCRA portion of the infonnation 
request, again you have misinterpreted the breadth of the U.S. 
TT^'' ~ authority. RCRA is not limited to just activities since 
1 For example, storage which began prior to 1D80 but con
tinues today would be within the RCRA jurisdiction and wastes 
first placed in the storage facility in 1979 which are still in 
storage would be regulated. The same holds true for treatment 
or disposal facilities where the activity may have started prior 
to 1980 but has continued beyond that date. Additionally, RCRA 
was amended and substantially expanded on November 8, 1984 so 
that Section 3004 now applies to solid waste management units, 
a term which includes hazardou waste disposal facilities, 
regardless of when waste was placed in the unit. Therefore to 
attempt to limit the Section 3007 authority to post-1980 
activities is obviously incorrect. 

You also assert that RCRA and the Constitution require 
some showing of basis for the Agency's need for the information 
requeated. RCRA includes no such statement but rather applies 
to any person who generates, treats, stores, disposes, trans
ports or otheirwiae handles hazardous waste. I think we are both 
quite aware that Steve Martell qualifies as such an individual. 
The sites and corporations identified in the initial Information 
Request are each derived from historical information obtained 
during investigations into the 9th Avenue Site, Paxton Landfill, 
U.S. Scrap and Midco I and II? I believe you are well acquainted 
with the records on those various Martell operations. Given 
the U.S. EPA's knowledge v/ith respect to releases and threatened 
releases, as well as hazardous waste activities at those sites, 
the Agency has ample basis to request additional infor!—^-'^n 
as to Martell's activities. 
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With this lettor, I am reiterating the U.S. EPA's request 
for information. If an inadequate, substantive response is not 
received by March 31, the U.S. EPA v/ili evaluate its alterna
tives, including possible action to enforce the request. The 
Agency expects that you will submit a substantive response Vv?ith 
respect to U.S. Scrap by March 21, 1986. If you have any ques
tions vjith regard to this letter, please feel free to contact 
rae. 

Very truly yours. 

Barbara Magel 
Associate Regional Counsel 

bcc: Richard Boice 
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